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•djournment,  at  0^00. 

ICR .  BLEWETT:  Can  w e  continue  the  discus¬ 
sion,  your  Honor? 

THE  PRESIDENT:  Yes,  Mr.  Blewett.  I  would 
like  to  listen. 

JH.  BLEWETT:  This  matter  has  not  been 
brought  up  by  one  person;  the  whole  group  has  dis¬ 
cussed  this  for  several  months  and  at  many  meetings, 
«nd  there  was  not  unanimity  in  the  meetinps.  One  of 
the  groups  took  the  stand  that  by  right  they  could 
make  this  motion  and  that  the  Court,  of  course,  could 
determine  whether  or  not  an  argument  should  be  heard. 
But  the  fact  of  the  motion  itself  v/as  assumed  from 
our  practice  at  home.  I  do  not  know  v.’hother  it  is 
the  rules  of  Court  or  whether  it  is  the  rules  of 

I 

procedure. 

THE  PRESIDENT:  Well,  subject  to  what  the 
Charter  says,  yes. 

4 

J’R.  BLEWETT:  We  would  Just  simply,  natur¬ 
ally,  take  it  for  granted. 

THE  PRESIDENT:  If  the  Charter  denies  it 
expressedly  ^r  impliedlv,  of  course,  then  it  could 
be  taken  for  granted. 

MR.  BLEWETT:  If  we  can  assume  that  we  have 


this  by  right,  then,  of  course,  tho  prosecution  is 
not  permitted  to  argue  in  opposition  to  that.  The 
prosecution's  stand  would  then  be,  if  we  are  per¬ 
mitted  to  make  the  motion  —  it  ’"ould  be  the  Court's 
prerogative,  of  course,  to  determine  then  whether  or 
not  it  shall  hear  argument,  and  either  hear  argument 
or  dismiss  the  motion  or  listen  to  argument.  Then, 
of  course,  the  prosecution  would  come  in  and  argue 
in  opposition  to  the  motion  itself  and  not  against 
the  notion. 

£o  thiV  group  of-  defense  counsel  feel  that, 
perhaf/S,  the  minority  report  should  be  made  of  our 
committee  —  the  Rules  Committee,  assuming  that  v/e 
have  the  right  and  the  privilege  to  make  thf  motion 
but  asking  your  Honor's  only  consideration  on  the 
question  of  whether  v/e  can  argue  it,  although  we 
realize  that  the  proper  time  to  take  that  up  is  at 
the  end  of  tho  prosecution's  case.  But,  for  orderly 
procedure,  we  only  ask  that  we  have  the  right  to 
•  >ake  argument  and,  if  so,  whether  v/e  c^n  have  the 
right  to  make  a  general  argument  and  also  an  indi¬ 
vidual  argument. 

MR.  LEVIN:  Mr.  President. 

Are  you  through? 


this  by  right,  then,  of  course,  tho  prosecution  is 
not  permitted  to  argue  in  opposition  to  that.  The 
prosecution's  stand  would  then  be,  if  we  are  per¬ 
mitted  to  make  the  motion  —  it  ”>ould  be  the  Court's 
prerogative ,  of  course,  to  determine  then  whether  or 
not  it  shall  hear  argument,  and  either  hear  argument 
or  dismiss  the  motion  or  listen  to  argument#  Then, 
of  course,  the  prssecution  would  come  in  and  argue 
in  opposition  to  the  motion  itself  and  not  against 
the  notion. 

£0  this  group  of’  defense  counsel  feel  that, 
perhaps,  the  minority  report  should  be  made  of  our 
committee  —  the  Rules  Committee,  assuming  that  we 
have  the  right  and  the  privilege  to  make  the  motion 
but  asking  your  Honor’s  only  consideration  on  thp 
question  of  whether  we  can  argue  it,  although  we 
realize  that  the  proper  time  to  take  that  up  is  at 
the  end  of  tho  prosecution's  case.  But,  for  orderly 
procedure,  we  only  ask  that  we  have  the  right  to 
make  argument  and,  if  so,  whether  we  c~n  have  the 
right  to  make  a  general  argument  and  also  an  indi¬ 
vidual  argument. 

MR.  LEVIN:  Mr.  President. 

nre  you  through? 


HR*  LEVIN:  I  am  very  much  in  accord  with 
everything  that  Mr.  Blewett  says,  and  I  would  like 
to  supplement  that  by  n  discussion  for  a  moment 
only  on  whether  or  not  the  Charter  impinges  the  ripht 
to  make  a  motion  to  dismiss.  All  of  us  defense 

cauns^l  had  assumed  that  there  was  no  question  that 

» 

at  the  conclusion  of  the  prosecution's  case  we  would 
have  a  ripht  to  make  a  motion  to  dismiss.  The 
Charter  provides,  first:  that  there  is  procedure 
for  a  fair  trial,  faction  III,  Article  9;  then, 
fl(l)  as  a  prevision  for  an  Indictment;  c  as  a  provi¬ 
sion  for  counsel  for  the  accused. 

It  would  seem  to  me  that,  generally  speak¬ 
ing,  the  entire  theory  of  this  trial,  I  would  say, 
is  the  method  of  the  /nplo-f-axon  method  of  trial. 

Fix  of  the  Justices  or  six  of  the  countries  that 
are  represented  at  the  trial  follow,  I  believe,  the 
Anplo-Faxon  method,  and  it  s^rns  to  me  that  the 
general  method  which  the  Court  has  adopted  un'-'er 
the  rules  of  the  Charter  is  the  method  of  the 
An plo -Faxon  trial. 

i  » 

THE  PREt-IDEMT:  V/ell_,  it  nay  be  as  regards 
military  courts,  but  it  is  not  the  /nplo-Faxon 
method  as  regards  the  ordinary  criminal  trial  be¬ 
cause  it  expressly  enrowr rs  th^  Court  to  interrogate 


the  accuse^  which  is  a  very  important  departure. 

MR.  LEVIN:  Thot  is  quite  correct,  Mr. 
President.  I  would  say  that  it  generally  implies 
trials  in  the  Anplo-Paxon  method  except  as  modified 
by  the  Charter. 

THE  PRESIDENT:  Yes. 

MR.  LEVIN:  Now,  I  would  like  to  add  just 
one  word .  The  onlv  question  that  is  involved,  it 
seems  to  me,  comes  under ' Section  I,  Article  12  in 
the  "Conduct  of  the  trial."  That  was  the  purpose 
for  rosing  this  problem  to  the  Court.  This  provides 
as  fellows:  The  Court  enn  ’’cenflna  the  trial  strict¬ 
ly  to  an  expeditious  hearing  of  the  issues  raised 
by  the  charges." 

Now,  as  a  natter  of  fact,  our  request,  as 
Mr.  Blewett  has  indicated,  was  one  rising  out  of 
this  bection  in  this  Article  because,  if  twenty- 
seven  of  us  counsel  got  up  and  made  motions  for 
dismissal  in  various  forms,  it  might  take  a  week  or 
two  weeks,  and  we  might  cover  ground  that  others 
had  covered,  bo,  the  purpose  of  our  request  was, 
we  assumed,  the  absolute  right  to  make  a  notion  to 
dismiss  and  to  discuss  with  the  Court  the  modus 
operand i  rather  than  question  the  right  to  dismiss; 
and  further,  to  question  the  right  to  make  the 


motion  to  dismiss. 

And  I  further  agree  with  Hr.  Blewett  in 
his  statement  that,  In  relation  to  that,  that  was 
a  matter  with  which  the  prosecution  was  not  con¬ 
cerned  and  ’-'hich  we  were  only  concerned  in  dis¬ 
cussing  with  the  Court. 

!CR.  LOGAN:  Have  you  finished? 

HR.  LEVIN:  Yes. 

HR.  LOGAN:  If  the  Court  please,  I’d  like 
to  answer  briefly  the  arguments  which  were  made 
yesterday  by  the  prosecution  in  opposition  to  this 
motion.  They  raised  the  question  of  the  right  to 
interrogate  the  accused.  Th°t  has  no  place  in  this 

discussion  because  that  refers  to  the  defendants' 

/ 

case.  The  accused  msry  stand  mute.  In  any  event, 
it  does  not  refer  to  what  ins  transri’-rd  up  to  the 
close  of  the  rrosecution's  case.  That's  all  we  are 
concerned  with  here  at  the  present  tine, 

THE  PREt-IDENT:  Y-^u  contend  that  it  is  only 
i4>  the  accused  goes  into  the  box  th~t  h'  can  be 
interrogated  by  the  Court? 

HR.  LOGAN:  That's  right. 

THE  PREMDENT:  There  ra^y  be  a  lot  in  that. 

AR.  LOGAN:  That  question  may  only  arise 
in  the  defendants'  case.  It  has  nothing  to  do  up  to 


the  time  the  prosecution  rests.  That's  all  we  are 
concerned  with  here  at  the  r.resent  time. 

In  the  second  ylace,  the  question  arose 
yesterday  ab^ut  the  evidence  which  may  be  piven  on 
a  defendant's  case  and  which  nipht  supply  deficienci'es 
in  the  prosecution's  case  with  rescect  to  any  of  the 
accused.  Well,  I  know  of  no  rule  in  any  Court  which 
says  that  on  a  motion  to  dismiss  after  the  rrosecu- 
tion's  case  the  Court  must  take  into  consideration 
the  lack  of  evidence  in  the  y rosecution ' s  case  mipht 
be  supplied  on  the  defendants'  case.  The  only  ques¬ 
tion  here  apain  to  be  determined  is,  has  the  prosecu¬ 
tion  sustained  its  burden  by  its  substantial  evidence? 
And  we  all  know  that  some  Courts,  even  in  our  country, 
who  lack  courage  do  rely  on  such  deficiency  being 
supplied,  but  it  is  neither  right  nor  in  consonance 
with  pood  lepal  rractice  for  a  Judge  tc  decide  on  a 
motion  to  dismiss  after  th-->  prosecution’s  case  that, 
well,  maybe  the  deficiency  mipht  be  suprlied  in  the 
defendant's  case.  Thr  t  is  not  prorer  practice,  al¬ 
though  some  Courts,  as  I  say,  do  that. 

And  the  third  roint  that  was  raised  was 
with  respect  to  these  other  Charters  rrferred  to 
in  the  HOMIIn  and  YAMaj-HITA  case.  That,  too,  I  don’t 
believe  has  any  application  here  because,  at  the  time 
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this  r  resent  Charter  was  drawn  I  do  not  b^lie-vo  that 
tho  framers  had  in  mind  that  the  Indictment  in  this 
case  would  be  so  extensive  in  time  and  im  number  of 
Counts.  As  I  sny,  there  is  a  crying  need  in  this 
case,  in  order  to  shorten  the  trial,  narrow  the 
issues,  that  this  motion  be  heard  and  that  some  of 
these  Counts  be  stricken  if  the  prosecution  hasn't 
proven  them. 

fourth,  the  a^ument  submitted  by  the 
prosecution  was  that,  eVen  if  some  Counts  wore 
stricken  and  the  consrir-'cy  charges  were  not  strick¬ 
en,  that  no  time  would  be  saved  —  that  argument  is 
beside  the  point  for  two  reasons:  First,  if  the 
prosecution  has  failed  to  prove  any  single  Count  it 
should,  as  a  matter  of  law,  be  stricken  irrespective 
of  the  question  of  time;  and  secondly,  that  in  the 
prosecution’s  opening  statement  it  is  apparent,  at 
least  tc  some  of  us,  that  it  has  little  faith  in  the 
conspiracy  charge;  and  furthermore,  on  the  basis  of 
the  Nuernberg  decision,  we  urge  that  here,  too,  the 
fourteen  years  alleged  conspiracy  is  out  of  all  pro¬ 
portions,  and  it  was  cut  short  in  the  Nuernberg 
trial  —  it  was  specifically  mentioned;  lastly,  we 

submit,  if  this  motion  is  not  considered,  that  this 

« 

tri^l  would  more  or  less  lose  the  appearance  of  a 

%  .  • 


trial  ns  we  know  it  with  th-'  usual  notions,  And  it 
sterns  to  no  it  would  result  more  or  less  in  this 
Court  bftnp  relegated  to  a  position  of  an  investi¬ 
gating  body*  And  wo  urce  that  thr  procedure  used, 
in  criminal  trials,  b^th  national  and  military  in 
practically  all  jurisdictions  that  I  know  of,  br 
followed  hero.  Wo  contond  that  this  is  an  inhoront 
right  which  should  not  bo  lightly  discarded.  And 
furthermore,  it  is  a  nattor  of  rrocoduro,  not  of 
substance,  ”'hich,  under  Article  7  of  tho  Charter, 
it  has  a  rieht  to  permit. 

*nd  furthermore,  your  Honor,  I  slncprely 
believe  that,  if  this  motion  is  not  heard,  °nd  wo 
believe  there  are  a  number  of  Counts  that  should  be 
stricken,  that  in  all  probability  this  trial  night 
eft  for  another  year  on  the  defendants 1  case. 

THE  PRESIDENTS  V/ell,  I  don’t  know.  I 
have  bpon  thinking  over  how  the  defendants  might 
put  their  case,  keeping  in  mind  that  I  an  not  con¬ 
ducting  the  defense.  It  appears  to  me  that  it  ’ould 

not  be  prejudicial  to  the  accused  to  p,ut  all  they 

% 

have  te  say  in  writing,  to  read  whnt  they  have  to 
say.  I  know  there  is  an  element  of  the  demeanor 
of  a  witness,  but  it  is  seldom  if  ever  displayed 
in  the  course  of  examination  in  chief. 
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Nov/,  if  they  put  their  statements  in  writing, 
wp  can  have  the  translation  in  English  given  at  tho 
same  time.  That  would  halva  the  time  taken  to  put 
thair  respective  casas,  and  written  eases  ara  always 
shorter  than  oral  examinations  j  written  statements 
are  always  shorter.  V’ell,  of  course,  you  would  have 
to  be  rrotectad  against  having  your  written  state¬ 
ments  reaching  the  prosecution.  They  would  have  to 
go  to  the  interpreters,  of  course.  The  demeanor 
of  the  witness  would  be  indicated  on  cross-examina¬ 
tion  if  there  is  any.  It  may  not  be,  I  don’t  know. 

MR.  LEVIN:  Mr.  President. 

Pardon  me.  ahead, 

!!R.  BROOK}*:  I  am  strongly  in  favor  of 

that, 

THE  PRESIDENT:  I  have  not  discussed  this 
with  any  of  my  colleagues.  They  may  disagree  with 
me.  But  it  occurred  to  me  that  I  mipht  mention  that 
as  something  that  was  passing  through  my  mind  as  a 
method  of  shortening  the  proceedings  without  preju¬ 
dicing  the  defense.  You  may  be  able  to  convince  us 
that  it  would  be  prejudicial  to  the  defense.  Of 
course,  I  cannot  see  that  it  would  be.  v/e  have 
that  American  rule  then  that  the  accused  could  be 
cross-examined  only  on  matters  -arising  out  what  he 
has  said.  We  have  that  in  Any  event. 
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I!R.  LEVIN:  Mr.  President,  I  thought  I'd 
llkn  to  add  to  my  discussion  of  the  procedure,  and 
it  vms  Anglo-Saxon  rrocedure,  the  fact  that  we  have 
had  direct  examination  and  cross-examination;  there 
have  been  rulings  by  the  Court  that  questions  have 
boon  leading,  and  so  forth.  In  other  words,  very 
generally v  our  practice  has  followed,  I  should  say, 
the  Anglo-Saxon  procedure.  And,  therefore,  it  would 
certainly  b^  in  consonancr  with  that  grocedure  to 
entertain  the  motion  to  dismiss.  I  am  quite  sure, 
mr.  President,  that  many  of  us,  in  discussing  avhat 
you  have  Just  said,  have  given  some  thought  to  the 
presentation  of  a  portion  of  our  evidence  by  wxy 
of  statements,  and.  I  haven't  discussed  it  with  my 
colleagues,  but  I  am  sure  that  wo  have  given  some 
thought  to  it.  I  have  already  prepared  some  affi¬ 
davits  that  I  intend  to  introduce.  So,  I  am  ante, 
in  relation  to  that,  that  it  may  be  that  other  of 
my  colleagues  intend,  to  introduce  evidence  in  that 
form,  I  assume  that  the  Court  would  not  issue  an 
Order  to  that  effect. 

THE  PRESIDENT:  I  do  not  know  what  they  would 
do,  really.  I  have  n^t  discussed  this  matter  with 
my  colleagues. 

MR.  LEVIN:  Of  course,  that's  a  natter  be- 

•  * 


HR.  LEVIN:  Mr.  President,  I  thought  I'd 
like  to  add  to  my  discussion  of  tho  procedure,  and 
it  was  Anglo-Saxon  procedure,  the  fact  that  wo  have 
had  direct  examination  and  cross-examination;  there 
have  been  rulings  by  the  Court  that  questions  have 

t 

boon  leading,  and  so  forth.  In  other  v/ords,  very 
generally,  nur  practice  has  f allowed ,  I  should  say, 
tho  Anglo-Saxon  procedure,  *nd,  therefore,  it  would 
certainly  b^  in  consonancr  with  that  rrocedure  to 
entertain  the  motion  to  dismiss,  I  am  quite  sure, 

»iT.  President,  that  many  of  us,  in  discussing  avhat 
you  have  Just  said,  have  riven  some  thought  to  the 
presentation  of  a  portion  of  our  evidence  by  way 
of  statements,  and  I  haven't  discussed  it  with  my 
colleagues,  but  I  am  sure  that  wo  have  given  some 
thought  to  it,  I  have  already  prepared  some  affi¬ 
davits  that  I  intend  to  introduce,  Po,  I  am  ante, 
in  relation  to  that,  that  it  nay  be  that  other  of 
my  colleagues  intend  to  introduce  evidence  in  that 
form,  I  assume  that  the  Court  would  not  issue  an 
Order  to  that  effect, 

THE  PRESIDENT:  I  do  not  know  what  they  would 
do,  really,  I  have  n^t  discussed  this  matter  with 
my  colleagues. 

MR,  LEVIN:  Of  course,  that's  a  matter  be- 


side  our  direct  discussion  here. 

THE  PliEelDENT t  Yes,  I  discuss  every  mtter 
with  the  eleven  Judges  from  tine-  to  tine.  I  do 
nothing  else.  It  is  nuch  better  for  me  to  hove  it 

recorded  here  now.  They  read  oil  these  proceedings. 
They  will  see  what  I  say. 

HR.  LlcMfiNUi-:  If  your  Honor  r leases,  I  dis¬ 
like  to  disagree  with  your  Honor,  but  I  thought  your 
Honor  said  v/e  have  on  An  rican  rulinp  that  cross- 
examination  is  confined  to  the  score  of  what  the 
witness  testifies  to. 

THE  PRESIDENT:  That  is  a  Federal  rule,  I 
an  told.  You  can  contradict  it,  and  I  could  not 
contradict  you.  It  is  only  what  I  have  been  told 
on  the  bench.  I  have  never  heard  of  such  a  rule 
nor  has  the  English  Judge.  Tho  Canadian  Judge  says 
they  have  it  in  Canada,  too. 

HR. .  KcMANUt*:  If  this  natter  has  not  been 
discussed  fully,  I  thought  I  night  take  the  initia¬ 
tive  in  doinr  something  about  the  questioning  in 
Court  in  inquiring  about  what  tine  would  be  allotted 
to  the  defense  to  r repare  fully  and  concletely  their 
case.  VThether  or  not  your  Honor  wants  to  hear  me  now 
or  whether  I  should  make  any  notion  about  whether 
we  should  be  granted  a  few  weeks  or  sene  wee ks  cr 
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something  to  rreapro  ^Ur  cns^  after  the  prosecution's 
case  Is  over,  why,  I  shall  abide  by  thr  Court's  de¬ 
cision. 

THE  PRESIDENT:  I  do  not  know  what  the 
Judprs  think,  apain,  on  that,  but  I  fool  sure  that 
thrrr  will  bo  no  tinp  prantod  for  that  purpose.  If 
it  involves  the  Judges  postponing  their  sittinp  or 
taking  a  vacation,  ^r  sonething  like  that,  it  would 
not  bo  prantod.  It  is  just  ray  feeling.  The  trial 
is  eoinp  to  take  far  longer  than  we  anticipate'5 , 

’"e  hove  not  wasted  any  tine.  I  think,  as  natter 
of  fact,  that  if  this  trial  wore  conducted  whollv  in 
Enrlish,  it  7/ould  constitute  a  high-speed  record. 
Already  we  have  taken  far  nore  evidence  than 
Nuernberg  took  in  the  sane  tine. 

?Ia.  Mc'loNUSs  If  your  Honor  pleases, 
prosecution  — 

THE  Pz USIDSNT :  Nevertheless,  we  hope  to 
finish  this  trial  early  next  year,  without  prejudice 
to  the  fair  trial  of  the  accused. 

McMaNlV:  I  orn  not  thinking  about  the 
expediency  of  the  trial.  I  an  thinkinp  about  a 
rroper  and  fair  defense  that  should  be  Placed  be¬ 
fore  this  Court. 

THE  P.iEMDENT:  Well,  I  have  been  conducting 


cri^enl  cases  for  twe;.ty-one  't ars,  and  I  have 
never  yet  adjourned  a  case  to  enable  the  dnfonse  to 
prepare  what  It  had  to  say.  The  trial  has  pone  ripht 
on.  In  twenty-one  years  I  have  been  trying  criminal 
cases.  I  have  never  yet  adjourned  for  a  day  to 
enable  the  defense  to  prepare  its  case.  We  might 
adjovm  to  enable  a  witness  to  attend,  but  not  to 
prepare  the  case, 

HR.  IlcMANUt:  If  your  Honor  pleases,  the 
prosecution  has  had  six  or  seven  months  opportunity, 

I  mean,  to  prepare  theirs,  nnd  are  we  to  be  stymie'* 
immediately,  ripht  now? 

!^R,  tdllTH:  If  your  Honor  please,  I  an 
Chairman  of  the  Document  Committ°e,  If  the  Court  does 
not  rrnnt  us  a  substantial  recess  to  enable  us  to 
work  further  on  the  documents  and  pet  them  in  order, 
this  case  is  roine  to  be  a  hopeless  morass.  So  far 
we  have  rrocossed  only  a  little  over  a  hundred  docu¬ 
ments.  ^e  have  three  hundred  more  v/hich  are  in  the 
process  of  beinp  translated,  and  we  do  not  know  when 
we  are  poinp  to  pet  them.  It  will  Just  be  impossible 
to  pc  on  immediately  after  the  prosecution's  case 
and  present  ours  in  any  sort  of  orderly  fashien. 

If  the  Court  is  geing  to  drive  us,  there  v/^11  be  no 
order;  we  will  just  have  to  brinp  documents  in  regard- 


less  of  what  they  relate  to  ~rd  road  thrr1  as  wo  get 
them. 

THE  PRESIDENT:  I  do  not  know  what  your 
rosition  is,  Mr.  Snith.  7/hatever  it  is,  wo  will 
have  to  consider  it  seriously. 

HR.  SMITH:  If  your  Honor  notices,  in  the 
last  few  weeks  there  have  been  very  f~w  counsel  in 
court;  and,  at  my  surges tion,  we  called  two  emer¬ 
gency  meetings  of  all  counsel.  Japonic ,  to  see  what 
we  could  do  to  speed  up  the  processing  of  our  docu¬ 
ments,  and  at  least  ten  Japanese  counsol  stay  out  of 
court  every  day  Just  to  srend  a  vjhole  day  tryinp  to 
get  these  documents  in  shape.  I  sit  up  every  night 
until  ten  or  eleven  o'clock  reading  books  and  then 
cutting  up  material  and  trying  to  get  it  in  shape, 
and  we  do  not  have  the  facilities  or  the  advantage 
that  the  prosecution  has. 

THE  PRESIDENT :  I  Vn^w  you  have  an  immense 

task, 

MR.  McHANUS:  Furthermore,  I  night  say, 
if  your  Honor  pleases,  I  have  been  inquiring  from 
the  Captain  upstairs frCAP  about  the  production 
of  my  witnesses.  I  haven't  had  an  opportunity  even 
to  interview  them  as  yet.  If  we  are  going  to  eo  on 
immediately  after  the  prosecution's  case  without 


less  of  what  they  relate  to  ~rd  rood  them  os  wp  get 
them, 

THE  PRESIDENT:  I  do  not  know  what  your 
position  is,  Mr.  smith.  Y/hatever  it  is,  wo  will 
have  to  consider  it  seriously. 

HR.  SMITH:  If  your  Honor  notices,  in  the 
last  fry /  weeks  there  have  been  very  few  counsel  in 
court;  .and,  at  my  surges ti^n,  wr  called  two  emer¬ 
gency  meetings  of  all  counsel,  Japanese .  to  see  what 
we  could  do  to  speed  up  the  processing  of  our  docu¬ 
ments,  and  at  least  ten  Jaranose  counsel  stay  out  of 
court  every  day  Just  to  srend  a  yjhole  day  trying  to 
get  these  documents  in  shape,  I  sit  up  every  nipht 
until  ten  or  eleven  o'clock  reading  books  and  then 
cuttinp  up  material  and  trying  to  pet  it  in  shape, 
and  we  do  not  have  the  facilities  or  the  advantage 
that  the  prosecution  has. 

THE  PREivIDENT:  I  kn^w  you  have  an  immense 

task. 

MR.  McMANUP :  Furthermore,  I  night  say, 
if  your  Honor  pleases,  I  have  been  inquiring  from 
the  Captain  upstairs ,nnu  SCiiP  about  the  production 
of  mv  witnesses.  I  haven't  had  an  opportunity  even 
to  interview  them  as  yet.  If  we  are  going  to  eo  on 
immediately  after  the  prosecution's  case  without 


havinp  interviewed  jr^ur  witnesses,  why,  my  poodness, 
that  — 

Mu,  LOGnN:  Ju^fe,  pottinp  back  to  this 
particular  notion,  I  think  we  fully  s^t  forth  the 
r^siti^n  of  th'  defense  that  they  have  an  inherent 
ripht  under  Anplo-saxon  procedure  to  nake  this 

notion.  And  v»hen  we  first  cane  in  here,  it  was 
nerolv  with  the  idea  of  settinp  forth  sene  sort  of 

orderly  rr^co^ure.  We  did  not  anticipate  such 

opp *'sitton  fron  rrosecution  as  to  ■•hat  we  deenod 

% 

our  riphts  even  n^t  expressly  S't  forth  in  the 
Charter.  And,  as  I  stat'd  yesterday,  we  had  evolved 
a  plan  whereby  there  would  one  reneral  notion  to 
dismiss  on  behalf  of  nil  the  accused  on  certain 
prounds  onr1  then  concise,  individual-  notions  on 
behalf  of  the  accused.  That  is  the  rrocodure  which 
we  had  in  nind, 

<vnd  the  see  nd  r reposition  under  that  was 
whether  or  not  the  Court  intended  to  follow  the 

military  rules  that  rrosecution  had  to  prove  its 
case  by  a  substantial  weipht  of  the  evidence  on  the 
nation  to  dismiss  after  the  prosecution’s  case. 

THE  PIlShlDENTs  Hrferrine  to  that  Article 
11a  er  He,  it  woul'  be  certainly  poinp  a  lonp  way 

if,  at  the  end  of  the  prosecution's  case  when  wo 
thoupht  there  wasn’t  enoupht  evidence  to  justify  the 
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conviction,  we  should  soy,  "Oh,  wo' 11  coll  thp 
accused  and  oxonine  then  now  tc  sop  whether  w r  con 
surrly  what  the  rrosrcutlon  have  not  surrlied,  That 
certainly  would  bo  poinp  a  lone  way. 

MR.  LOGhN:  That  refers  purely  to  what 

% 

horr-ns  after  rrosrcutlon  rests.  ’.Vo  are  Just  inter¬ 
ested  in  knowing  thr  procedure  to  be  adorted  r.t  the 
"nnrnt  they  rest,  not  what  nipht  happen  on  the  de- 
fense’s  cose, 

fft.  LEVIN:  Mr.  President,  you  h^ve  refer¬ 
ence  tn  b  of  Article  11,  "to  interrogate  each  ac¬ 
cused  and  to  remit  connent  ~n  the  refusal  to  answer 
the  question." 

% 

Is  that  "’hot  y^ur  Honor  has  reference  to? 

THE  PEEf- 1  DENT:  Yes. 

MR.  LEVIN:  I  think  you  said  "11a."  It  is 


THE  FREoIDENT:  I  do  not  want  to  venture  any 
opinion  on  what  that  ornns.  That  is  a  ratter  for  -•11 
the  Ju'res  —  a  natter  of  «/hnt  th^  Charter  roans .  I 
will  leave  that  to  the  Wh  lr  of  the  Ju^res  without 
expressing  any  view. 

ICR.  LOG^N:  .iS  a  natter  of  law,  the  Court 

% 

should  deternine  whether  or  not  the  rrosrcutlon  has 
rreven  its  case  when  it  rests.  "ftrr  all,  they  have 
oode  these  charges.  Hove  thfy  sustained  then?  That 


■HI 
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conviction,  we  should  say,  "Oh,  wo' 11  call  the 
accused  and  examine  then  now  tc  sop  whether  wr  can 
surrly  what  the  Prosecution  have  not  sur filed*  That 
certainly  would  be  poinp  a  lone  way* 

MR.  LOGhN:  That  refers  purely  to  what 

% 

harr  ns  after  rrosecutlon  rests,  ’./o  are  just  inter¬ 
ested  in  knowing  the  procedure  to  be  adorted  at  the 
nonrnt  they  rest,  not  what  nipht  happen  on  the  de- 
fense’s  case. 

LEVIN:  Mr.  President,  you  h^ve  refer¬ 
ence  to  b  of  article  11,  "to  interropate  each  ac¬ 
cused  and  to  remit  comment  on  the  refusal  to  answer 
the  question." 

Is  that  what  your  Honor  has  reference  to? 

THE  PREMDENT:  Yes. 

MR.  LEVIN:  I  think  you  said  "11a."  It  is 

"V." 

THE  FREelDENT:  I  do  not  want  to  venture  any 
opinion  on  what  th-  t  nenns.  That  is  a  ratter  for  '••11 
the  Ju'Vrs  —  a  natter  of  what  the  Charter  reans.  I 
will  leave  that  to  the  wh  If1  of  the  Ju'Vos  without 
express inr  any  view. 

ICR.  LOGuN:  As  a  natt-r  of  law,  the  Court 

% 

should  determine  whether  or  not  the  rrosecutlon  has 
rreven  its  case  when  it  rests.  "f ter  all,  they  have 
node  these  charpes.  Have  they  sustained  th^o?  That 


is  -ill  that  is  t'  br  considered  on  this  notion. 
v,hTt  wo  night  do  ->n  our  case  his  no  place  in  this 
' i scussicn, 

MTi.  LEVIN :  I  on  certainly  in  accord  with 
?!r.  Lor-n.  Thor'-  c~n  be  no  question  about  that  os 
I  indicated.  The  prosecution  was  not  concerned  with 
cur  notions  exactly  in  the  same  fern  as  we  night 
nake  a  notion  and  objection  to  the  evidence,  er  "the 
question  is  leading."  It  is  a  matter  of  criminal 
procedure  in  a  trial  of  criminal  action. 

THK  PRESIDENT:  Ycu  should  be  very  careful 

about  moving  a  Court  to,  say,  dismiss  the  case  on  the 

ground  that  there  is  no  evidence.  Of  course,  if  you 

do  not  take  up  that  stand,  and  you  call  the  accused, 

\ 

if  the  Court  is  against  it,  then  you  have  to  call  an 
accused,  and  the  evidence  can  be  supplied  by  the 
accused.  But  a  party  making  a  motion  of  that  kind 
generally  stands  on  it. 

MR.  BLEWETT:  We  do  not  put  any  defense  at 
all.  Of  course,  we  have  an  appellate  right  there, 
naturally,  which  wc  do  not  have  here, 

THE  PRESIDENT;  That  question  has  come  bc- 

/ 

fore  the  English  Courts  in  several  cases,  Alexander 

,  and  there  is  some  variety  of  opinion.  It 
ir;  not  clear  as  day.  I  do  not  express  any  opinion  on 
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it.  But  the  practice  is,  if  you  sec  fit  to' make  that 
motion,  to  stand  on  it.  I  v;on*t  say  it  is  universal, 
that  it  is  the  invariable  practice,  but  the  general 
practice. 

!1R.  LOGAN:  The  old  Common  Law  of  demurrer 
to  pleadings. 

MR.  LEVIN:  Of  course,  it  has  not  been 
the  practice  in  our  State  Courts,  and  there  may  be 
a  different  practice  in  the  Federal  Courts. 

MR,  LOGAN:  We  make  these  motions  to  dis- 

» 

miss  after  the  prosecution’s  case  as  a  matter  of 
course. 

THE  PRESIDENT’:  Yes.  Well,  I  will  put  all 
this  before  my  colleagues  — 

MR.  McMANUS :  Would  your  Honor  at  this 

I  i 

time  — 

THE  PRESIDENT:  (Continuing)  without  express¬ 
ing  any  views. 

MR.  McMANUS:  Would  your  Honor  at  this  time 
advise  me  whether  or  not  the  Court  would  entertain  a 
motion  concerning  a  short  period  of  time  to  prepare 
for  defense?  I  would  like  to  toake  such  motion. 

THE  PRESIDENT:  My  colleagues  will  read 
what  you  have  to  say  about  it,  Mr.  McManus. 
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comment. 


HR.  BROOKS:  I  would  like  to  make  one 


HR.  LOGAN:  Wo  v/ould  like  to  be  heard  more 


fully  on  that,  your  Honor.  It  is  a  very  serious 
problem. 

THE  PRESIDENT:  What  time  would  be  neces¬ 
sary?  They  might  want  v/:cks. 

ICR.  SMITH:  Your  Honor,  at  least  a  month. 

We  v;ould  like  to  have  two  months  in  order  to  fret 
this  case  in  the  form  in  which  it  should  be  to  go 
ahead.  V/o  have  worked  all  through  the  summer  and 
every  day  and  every  night,  weekends,  and  it  has 
been  enough  just  keeping  up  with  the  reading  matter 
on  the  prosecution 1 s  case.  Most  of  us  haven’t  had 
time  to  even  write  a  letter  for  weeks. 

HR.  EROOKS:  Normally,  too,  your  Honor,  if 
we  go  into  a  case  of  this  magnitude,  before  we  ask 
this  case  vo  be  set  devm  for  hearing  we  would  re¬ 
quest  time  to  prepare  our  case,  before  the  prosecu¬ 
tion  put  on  any  of  their  case.  In  this  case  we  were 
not  given  th~t  opportunity.  It  was  not  our  fault 
so  much  because  we  weren’t  here,  but  we  came  into 
the  case  with  it  already  started  without  that  period 
0r  time  when  the  prosecution,  having  the  advantage  of 
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nearly  a  year  ahead  of  us,  with  all  f  their  re*- 
sources  of  eleven  nations  behind  them,  unlimited 
help  and  unlimited  transportation.  All  of  those 
things  have  weighed  strongly  again;  and  if  the  de¬ 
fense,  even  with  the  crippled  help  that  we  have  to 
put  up  with  along  here  —  girls  working  now  in  cold 
offices  and  stuff  like  that,  when  we  can't  even  get 
transportation;  two  cars  here  when  at  the  first  of 
the  case  we  had  twenty-six:  all  of  that  thing.  You 
can't  say  there  is  any  semblance  of  a  fair  trial 
unless  the  defense  has  at  least  the  time  to  organize 
themselves  and  organize  the  material  to  put  that 
case  before  the  public.  And  if  we  are  shoved  into 
the  trial,  it  is  going  to  show. 

THE  PRESIDENT:  It  might  be  better  to  ad¬ 
journ  this  further  so  you  can  nut  your  views  on  that. 

MR.  LOGAN:  I  think  we  should  have  another 
hearing  t">  present  that  question.  I  think  we  can  show 
facts  and  figures  to  show  it  is  a  physical  impossibility 
to  go  on  immediately  ''fter  the  prosecution  rests. 

THE  PRESIDENT:  I  will  make  it  at  one  o* clock. 
We  will  adjourn,  then,  until  one  o'clock. 


The  proceedings  were  resinned,  pursuant 
to  adjournment,  at  1300. 

THE  PRL.SIDr.KT:  Mr.  Logan,  you  were  going  to 
say  something  about  the  necessity  for  a  break  between 

the  prosecution's  case  ar.d  the  defense  cose  to  enable 

/ 

the  defense  to  prepare  its  evidence. 

HR.  LOOkN:  Veil,  Mr.  President,  when  we 
brought  this  motion  in  here  yesterday  we  solely  had 
in  mind  discussing  the  motion  for  dismissal  after  the 
prosecution's  case.  But  this  morning  this  question  of 
an  adjournment  was  injected  into  the  hearing  and  we 
deem  this  motion  to  be  of  such  vital  importance  to  the 
entire  defense,  and  we  have  been  gathering  facts  in 
connection  with  it  so  that  we  can  present  a  logical 
argument  to  the  Tribunal,  and  we  ask  that  the  matter 
be  referred  to  the  entire  Tribunal  and  set  down  for 
herring  about  a  week  from  now. 

MR.  L  VIN:  That  is  the  matter  in  relation 

to  the  recess,  Mr.  Logan. 

MR.  LOGAN:  Yes,  in  relation  to  the  recess. 

TRJ  PRESIDENT j  Veil,  it  would  be  an  advantage 
if  vou  could  rut  your  points  no w  and  save  time  later. 

MR.  LOGAN:  I  wish  I  world  be  able  to  comply 
with  the  request  but  it  covers  such  a  large  field  that 
I  don't  think  we  are  in  a  position  to  do  it  logically 
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at  this  time. 

THi.  PRFSIDI NT:  I  see.  ;t  any  event,  the 
Court  will  h<  ve  to  decide  that.  I  was  honing  you  world 
cut  your  arguments  to  me  now  end  I  could  psss  them  on 
so  you  might  be  able  to  reduce  the  amount  of  time  you 
would  take  in  court. 

*IR.  LOGAN:  I  would  like  to  do  it,  your  Honor, 
but.  it  covers  a  vast  field  end  we  haven’t  all  the  facts 
before  us  at  this  tine  and  I  think  It  would  be  more 
expeditiously  handled  and  time  would  be  saved  in  the 
long  run  if  we  were  given  a  little  more  time  on  it 
so  we  could  present  it  in  onen  court. 

TKF  PRFSIDFNT:  I  would  like  to  suggest, 

Mr.  Lo'-an,  that  v/nen  it  comes  into  court  you  what 
you  are  going  to  say  in  v/riting  and  give  it  to  the 
interpreter  so  that  he  can  ha\e  it  nut  into  Japanese. 

IB.  LOG  Ail*.  Yes,  we  v.’ill  be  glad  to  do  that. 

THF.  PR  S IDF  NT:  Anythin?  to  save  time. 

iB.  LOGAN:  Yes.  If  we  set  it  down  for  about 
a  week  from  Monday  we  will  be  able  to  do  it. 

TH7  PR.-  SID.’  ITT:  I  think  in  these  circumstances 

the  Court  would  be  only  too  he pry  to  hear  what  you 
have  to  say  in  any  of  these  questions.  I  prefer  it 
th:  t  way  cs  long  as  v/e  don’t  waste  time  in  court, 

MR.  LOGAN:  v’e  won’t  waste  time. 
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MR McMANUS :  May  I  say  somethin?? 

TH'  PRESIDENT:  Yes. 

MR.  McMaNUS:  If  your  Honor  please,  I  feel  ?s 
though  this  prosecution  case  now  is  coming  rapidly  to 
£  close  end  it  may  close  in  about  three  weeks  or  four 
weeks . 

TH:  FR  S ID  NT :  I  hope  it-  closes  before  that. 

MR.  McM/JIVS:  It  may  be  a  week  now.  Y’e  wo<  Id 
like  to  know  exactly,  to  know  whether  or  not  we  are 
going  to  have  any  time  to  prepare  our  defense, 

THE  PRESIDENT:  I  have  felt  tempted  to  ask 
the  prosecution  how  long  it  will  take  but  I  have 
resisted  the  temptation. 

MR.  JUSTICE  MANSFIELD:  *'e  haven't  been  right 
so  far  in  makinp  a  forecast. 

THE  PRISIDi  NT :  I  think  we  will  .lust  wait  and 
hope  for  the  best. 

However,  there  is  nothing  else  to  do  now, 

Mr.  Logan,  except  to  rerort  to  the  other  Judges,  The 
conference  is  closed. 

(Whereupon,  at  1305,  the  proceed¬ 


ing  was  concluded.) 
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^  proceeding  was  resumed,  pursuant  to 

e  adjournment,  at  0900. 

e 

n  I.S.  BLEV/ETT:  Can  ve  continue  the  discus- 

e  sion,  your  Honor? 

r 

F  THE  PRESIDENT:  Yes,  Mr.  Biewett.  I  would 

&  like  to  listen. 

ME.  BLIV/ETT:  This  matter  has  not  been 
brought  up  by  one  person;  the  whole  group  has  dis¬ 
cussed  this  for  several  months  and  at,  many  meetings, 
and  there  was  not  unanimity  in  the  meetings.  One  of 
the  groups  took  the  stand  that  by  rig^t  they  could 
make  this  motion  and  that  the  Court,  of  course,  could 
determine  whether  or  not  an  argument  should  be  heard. 
But  the  fact  of  the  motion  itself  was  assumed  from 
our  practice  at,  home,  I  do  not  know  whether  it  is 
the  rules  of  Court  or  whether  it  is  the  rules  of 
procedure • 

jHL  PM  SIDE NT:  Well,  subject  to  what  the 
Charter  says,  yes, 

MR.  BLEV'RTT:  We  would  just  simply,  natural¬ 
ly,  take  it  for  granted. 

THE  PRESIDENT:  If  the  Charter  denies  it 
expressedly  or  impliedly,  of  course,  then  it  could 
not  br  taken  for  granted. 

^BEV.ETI:  If  we  can  assume  that  we  have 
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^  proceed  inf  was  resumed,  pursuant  to 

e  ad journment,  at  0900. 

iIR*  BLEV/ETT:  Can  we  continue  the  discus- 
si on,  your  Honor? 

-.HI.  f RE SIDENT:  Yes,  Mr.  Biev;ett.  I  would 
like  to  listen. 

MR.  BLIV/ETTs  This  matter  has  not  been 
brourht  up  by  one  person;  the  whole  group  has  dis¬ 
cussed  this  for  several  months  and  at  many  meetinps, 
and  there  was  not  unanimity  in  the  meetings.  One  of 
^he  rrouns  took  the  stand  that  by  rip^t  they  could 
make  this  motion  and  that  the  Court,  of  course,  could 
determine  whether  or  not  an  argument  should  be  heard. 
But  the  fact  of  the  motion  itself  was  assumed  from 
our  practice  at  home.  I  do  not  know  whether  it  is 
the  rules  of  Court  or  whether  it  is  the  rules  of 
procedure • 

jHL  PRESIDENT:  Well,  subject  to  what  the 
Charter  says,  yes, 

iMR.  BLEWI.TT:  We  would  just  simply,  natural¬ 
ly,  take  .it  for  granted. 

TIB,  PRLf  IDEHT:  If  the  Charter  denies  It 
expressedly  or  impliedly,  of  course,  then  it  could 
not  be  taken  for  granted. 
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something  to  prepare  our  case  after  the  prosecution's 
case  is  over,  why,  I  shall  abide  by  the  Court's  de¬ 
cision. 

THE  7 RESIDENT:  I  do  not  know  what  the 
Judges  think  at  all  on  that,  but  I  feel  sure  that 
ther  will  be  no  time  granted  for  that  purpose.  If 
it  involves  the  Judges  postponing  their  sitting  or 
taking  a  vacation,  or  something  like  that,  it  would 
not  be  granted.  It  is  .lust  my  feeling.  The  trial 
is  going  to  take  far  longer  than  we  anticipated. 

We  have  not  wssted  any  time.  I  think,  as  a  matter 
of  fact,  that  if  this  trial  were  conducted  wholly  in 
English,  it  would  constitute  a  high-speed  record. 
Already  we  have  taken  far  more  evidence  than 
Nuernberg  took  in  the  same  time. 

MR.  McMANUS s  If  your  Honor  pleases, 
prosecution  — 

THE  FRESIDENT:  Nevertheless,  we  hope  to 
finish  this  trial  early  next  year,  without  prejudice 
to  the  fair  trial  of  the  accused. 

MR.  McMANUS:  I  am  not  thinking  about  the 
expediency  of  the  trial.  I  am  thinking  about  e 
proper  and  fair  defense  that  should  be  placed  be- 
for  this  Court. 

«• 

THE  FRESIDENT:  Well,  I  have  been  conducting 
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.something  to  prepare  our  esse  after  the  prosecution’s 
case  is  over,  v-hy,  I  shall  abide  by  the  Court’s  de- 
ci sion. 

THE  *  RESIDENT:  I  do  not  know  what  the 
Judges  think  at  ell  on  that,  but  I  feel  sure  that 
ther  will  be  no  time  granted  for  that  purpose*  If 
it  involves  the  Judges  postponing  their  sitting  or 
taking  a  vacation,  or  something  like  that,  it  would 
not  be  granted.  It  is  just  my  feeling.  The  trial 
is  going  to  take  far  longer  than  we  anticipated. 

We  have  not  wasted  any  time.  I  think,  as  a  matter 
of  i act ,  that  if  this  trial  were  conducted  wholly  in 
English,  it  would  constitute  a  high-speed  record. 
Already  we  have  taken  far  more  evidence  than 
Nuernberg  took  in  the  same  time. 

MR.  McMANUS:  If  your  Honor  pleases, 
prosecution  — 

THL  FRT.SIDEHT:  Nevertheless,  we  hope  to 
finish  this  trial  early  next  year,  without  prejudice 
to  the  fair  trial  of  the  accused. 

MR.  McMANUS s  I  am  not  thinking  about  the 
expediency  of  the  trial.  I  am  thinking  about  a 
proper  end  fair  defense  that  should  be  pieced  be- 
for  this  Court. 
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is  ell  that  Is  to  be  considered  on  this  motion. 

What  we  might  do  on  our  case  has  no  place  in  this 
discussion. 

MR.  LEVIN:  I  am  certainly  in  accord  with 
Mr.  Logan.  There  can  be  no  question  about  that  as 
I  indicated.  The  prosecution  was  not  concerned  with 
our  motions  exactly  in  the  same  form  as  we  might 
make  a  motion  and  objection  to  the  evidence,  or  "the 
question  is  leading".  It  is  a  matter  of  criminal 
procedure  in  a  trial  of  criminal  action. 

THE  PRESIDENT:  You  should  be  very  careful 
about  moving  a  Court  to,  say,  dismiss  the  case  on  the 
ground  that  there  is  no  evidence.  Of  course,  if  you 
do  not  takp  ur  that  stand,  and  you  call  the  accused, 
or  if  the  Court  is  against  it,  end  then  you  call  an 
accused,  the  evidence  can  be  supplied  by  the  accused. 
But  a  party  making  a  motion  of  that  kind  generally 
stands  on  it, 

•MR.  BLEWETT:  We  do  not  put  any  defense  at 
all.  Of  course,  v;e  have  an  appellate- -clghtthere, 
naturally,  which  we  do  not  have  here. 

THE  PRESIDENT:  That  cue st ion  has  come  be¬ 
fore  the  English  Courts  in  several  cases,  and  Raydon 
is  one,  and  there  is  some  variety  of  opinion.  It  is 
not  as  dear  as  day.  I  do  npt  express  any  opinion  on 
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Is  all  that  Is  to  be  considered  on  this  motion. 
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our  motions  exactly  in  the  same  form  as  we  might 
make  a  motion  and  objection  to  the  evidence,  or  "the 
question  is  leading".  It  is  a  matter  of  criminal 
procedure  in  a  trial  of  criminal  action. 

THE  PRESIDENT:  You  should  be  very  careful 
about  moving  a  Court  to,  say,  dismiss  the  case  on  the 
ground  that  there  is  no  evidence.  Of  course,  if  you 
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